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FEDERAL COMMUNGATIONS COMMISSION
Washington, D.C. 20554

In re Applications of i Fie Numbers:
Alitsl Communications of the Southwest ) 0000955430
Comment Capital, LLC ; 0000922001
McEXroy Electronics Corponuon ;) 0000913369 =
McElroy Electronics Corporation ) 0000959846
Smith Bagley, Inc. ; 0000960815
WWC Licenss L.L.C. ; 0000959496
WWC License L.L.C. ; 0000959387
For Authority to Operste A Cellular System in ;
New Mexico 3 RSA, Market SSSA )
To: The Commission

- REOUEST FOR STAY

¢ Ales Cellular Comsmunications ("Alec™), by 1ts artomeys, hereby submits this Request for
Susy of further processing of the above<apooned spphicauuns filed m response to a Public
Notice snpouncing the opportunity for mntevesed partes o file cellulay udioteléphqna
applicanons for New Meaico 3 RSA, Murket $S3A CApphicanons).!  Alee beid a valid
suthorization for New Mexico RSA 3 ("NM3™), uoder call ugs KNKN271, unril l.he Wireless
Tedecanmunications Baresu purponed 10 revoke Alu;l suthonzation by letter dated May 30,
2002 (Letr™). On July 1, 2002, Aloe zmaly flked a0 Appbcancn for Review of the Letter, In
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its A':pph'cuion for Review, Alee asked the Commission to acknowledge thar Alee holds & ;raud
authétiznﬁon for NM3, and that if the Commission seeks g modify or revoke this Vvalid
mnhonzaﬂon it must provide Alee with appropriate notice and an opportunity to respond. Alee
filed : supplement ta its Application for Review on July 11, 2002. Copies of Alec’s Application

for Re\new and Supplement are attached hereto.

Until the Commission acts on Alee’s  Application for Review. the Commission Should gt

process the Applications?
Buckgrougd.

- Alee was one of scveral participants in a lottery for certain cellular RSA harkets,
pmuz:ifnt to which it won NM3.> The Commission revoked Alee's initial license for KNKN271
in 1997 duc to a lack of candor finding, but Alec continued to operate the fécility pending the
outcome of appeals.* In September 2000, during the appeal process, the Burcau granted a license
rencwél application that Alec submitted (File No. 0000216499). Ta December 2000, the Burcau
gra:nteﬂ the rencwal without condition and the graat became final 40 days later.® On May 30,
2002, mon'. than seven months after completion of the appeals, the Bumu sent Alec the Letter,
mportmg to revoke Alee's auﬂmnzanou, while also granting Alee specul temporary authority

(“STA';') to continue operating its cellular facilities in NM3 (for the lesser of 180 days or 60 days

¥

2 Ales intcnds that this Request for Stay include all applications filed for New Mexico RSA 3 in response to the
Bureau’s May 31, 2002, Public Notice, and bas inctuded in the above caption all such applications of which Alee is
aware. However, if there are any which afe not included in the above caption, Alee hereby requests that they be
included as well within the scope of this Request for Stay.

’Amr:fn!lrwinﬂonnfthehlckywndfsmmbefoundinAlee'sAppllcldonfotRzm

¢ See Mm Cellular Engineering, Meonorundum Opinion and Order, 12 FCC Red 8148 (1997) (“Algreg ), pet.
Jor rocon. denied, Memorandum Opinion and Order and Order on Reconsiderarion, 14 FCC Red 18524 (1999).
aff'd. Alec Cellular Commmications v. RCC, No. 99-1460 (D.C. Cir. Jan. 30, 2001), per. for rehearing denied (D.C.
Cir. Apr. S, 2001), cerr. dented, 122 S. Ct 344 (Oct. 9, 2001) (collectively “Algreg Proceeding™).

* The Public Notice announcing the grant of Alee’s renewa! authorization was included with Alee's Application for

Review a3 Attachment C. Alee’s renewal authorization issued by the Burean was included in the Supplemcat 1o the
Application for Review as an attachtoeat. Both are attached hereto.

&




following receipt of written notification that a now licensee is authorized to provide service j
part of NM3). The Bureau never mentioned mn its Letter that it bad renswed Alee’s license go,
a2 fOor a new term ending on October 1, 2010. By failing to acknowledge its renewal of

KNKN271, the Bureau is violating Alee’s due process rights and rho Commission’s rules and
precedents.

A request for stay must meet the four-part test set forth in Virginia Petroleum Jobbers
Association v. FPC! s modified in Washington Metropolitan Area Transit Commission V.
Holiday Tours.! Under this test, the petitioner must demonstrate: (1) that it is likely to prevail on
the merits; {2) that it will suffer irreparable harm if a stay is not granted; (3) that other interested
parties will Not be harmed if the stay is granted and (4) that the public interest favers graat of the
stay. The Commission balances the four elements of the test "in order to fashion an
administrative response ON a case-by-case basis.”™® However, if there is a particularly strong
showing 0N oM factor, the COrmission will grant astay “notwithstanding the absence Of another
one Of the Farenn =10
1. Ukelihood of Success on the Meriss.

Alee is likely 1D succeed on the merits of its Application for Review. and therefore it is in

best interest of the Commission 10 forgo taking action & the Applications and maintain the

stams quo. Because the Bureau granted a valid, unconditional renewal authorization that was

Al

259 F24 921 (P.C. Cir. 1958):

7 559 F.24 841 (D.C. Cir. 1977).

‘1d at us- Virginia Petrolewn Jobbers, 259 P24 at 925.

’Bmdkc‘uhwyneww Amendmeat of Parts 0, 1, 13, 22, 24, 26, 27, 80, §7, 90, 95. 97, and 101 of the
Commission®s Rules w Facllitate the Development and Use of the Univerzal Liceasing System in the Wirclcas
Tdecoumudom Services, Memorandum Opinion and Order, 14 FCC Red 9305, 9307 (1999). -
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indeéendent of Alee’s initial license and the revocation thereof, the Commission mth — at the
veryileut - follow proper procedum and begin an entirely new revocation process.!! The
_ Comxmmon cannot rejroke this valid sothorization without following proper procedures.
A.ld\é;ugh s petitioner for a stay is not required 1o establish with absolute cartainty that it will
sueceed on the merits, the Commission here is likely at the very least to afford Alee a new
_mrociation proceeding because not to do so would violate the hallmark principles of the Act and
the APA that require notice and opportunity to be heard before a license can be revoked. '
: 2. Irreparable Harm.

. Alee also can demonstrate that it will be irreparably harmed if the stay is not granted. If
the Ccémmission acts on the Applications foy NM3, there will be even greater uncertainty over
thf..-. future of Alee’s operations in NM3, thus impeding Alee {rom maimaining thc necessary
financial backing t keep its business opersting. Purthermore, continued action ON the
Applicationsevidently will | ad to expiration Of Alee’s STA for KNKN271 (the STA will expire
60 days from writter Notice from the new licensee). If Alee’s STA expires it will have to cease

operationd. A permanent loss Of business is irreparable harm in the cycs of the courts.”

"' The Administrative Procedure Act ("APA™) states that “the withdrawal, suspension, revocation, or annulment of a
license it lawful oaly if, before the institution of agency proceedings thereof, the licensee has been given - (1) nutice
by the agency in writing of the facts or conduct which may warrant the action; and (2) oppartunity to demonstrate or
achieve compliance with all lawful requiremeats.™ 5 US.C. § S58(c)1)-(2). Section 312(c) of the Communications
Act states that “[blefore revoking a license or permit ... the Comnmission shall serve upon the Heenses, permitice, or
person involved an order to show cause why sn order of revocation ... ahould not be issued,” 47 U.S.C. § 312(c).

By not giving Alse the proper notice and an oppostunity o respond o the revocation of its renewal license, the -+ °

BurmisﬁohﬁmSeedonBlz of the Act and Section 558(c) of the APA.

2 See Popu.!cﬁon Inst. v. McPhereson, 197 F2d 1062, 1078 (D.C. Cir. 1986) (noting that petitioners are pot
required 10 show with certainty that they will succeed an the merits). The Comsmission does not bave to admit that
ﬂznmnwt:newhuthchunmmmmmordangmnhnmy Holiday Tours, 559 P.2d & 84445
(stating that en agency considering a request to stay its own arder need pot confess etror @ geant the requested rclief,
and rathes can admit this is & difficult le;alquc.monand“tbceqmuesofmecswwggmmm:esums quo should
bemainnined")

13 See Im Utilities Board v. FCC, 109 F.3d 418, 426 (8th Cir. 1996) (possiblc Joss of business and consuwroer
goodwill gqualifies as irreparable barm); Merrill Lynch, Plerce, Fenner & Smich, Inc. v. Bradley, 756 F.24 1048,
1055 (4th Cir. 1985) (when failure to grant preliminary relief creates the possibility of permanent loss, irreparable
injury is established). _



3. Injury to Third Parties.

Asfortheﬂlirdpmng.‘ﬂlcothcrintexestcdpuﬁuwiﬂ not be harmed if the stay is
gramed. Waiting for further acton on the Applicalions' until the Commission acts on Alee's
Applécm’on for Review will not harm the applicants. In fact, it will benefit the ultimate winner
of the auction among the applicants, who will not have to worry that jts bidding deposit and post-
suction payments will be held by the government while Alee continues to litigate OVW jts license
for the same facilities.

4. Public Interest.

, Finally, it is I the public interest to grant this Request for Stay. Following proper
procedures before taking away a licensee™s rights is a hallmark principle of boththe APA and the
Act The Wireless Telecommunications Bureau has attempted to revoke Alee’s valid rencwal
authorization without following these procedures; the Commission should not further this wrong
by taking action on the pending Applications. Therefore, it is 1n the public interest and fair both
to Alee and the applicants to grant this Request for Stay until the Commission acts ON Alee’s
Applica&on for Review,

Purthermore, the notorious NextWave proceeding should provide a lesson for the
Commission not 10 conduct an auction among the applicants here while Alee is still appealing
the revocation oF its suthorization. N the NextWave case, the Commission found that
NextWave's liconses had automatically canceled after NutWave fiiled to make timaly -
installment payments. The COTMISSION then re-auctioned NextWave's kicenses while appeals
were still peading ON the cancellation of the licenses. See NexWave Personal Communications,
Inc. and NextWave Power Parmers Inc., Order 0N Reconsideration, 15 PCC Red 17500 (2000).
On Auglust 30, 2004, the US. Court of Appeals for the D.C. Circuit held that the Commission
should not have cancelled NextWave's authorizations. NextWave Personal Comms. Inc. v. FCC.

254 P.3d 130 (D.C. Cir. 2001). The successful bidden in the reauction paid more than $3 billion

)
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mtheCom:mss:onn dmpayments for the licenses. Inmponsctoarequestforamﬁmd.ﬂn
comm.isnon retumed 85 percent of the down payments. Requests for Refunds of Down
Paymenta Made in Auction No. 35, FCC No. 02-99 (rel. Mar 27, 2002) ™ The Commission

stawq that it wants to hold on to the remsining deposits until the appea] of the D.C. Circuit
decision requiring re-instatement of the NextWave lioenses is complete. The United States
Supumg Court granted certiorari this year on the D.C. Circuit decision and has scheduled oral
argun-ient for October 8, 2002.

For the foregoing reasons, Alee hereby requests that the Commission stay any further
acuonon the Applications until such time as the Commission has ncted on the Alee’s pending
Applic;ation for Review.

, Respectfully submitted,

| ALEE CELLULAR COMMUNICATIONS

" By’-é{mﬁ:ﬁiﬂ&&,

Philip J. Mause
Howard M. Liberman
DRINKER BIDDLE & REATH LI P
) : 1500 K Street, NW
i Suite 1100
: Washington, DC 20005
(202) 842-8800

Its Atlomneys

August 6, 2002

!
¥ On Apd 8, 2002, Verizon Wireless filed suit challenging the Commission’s refusal w0 refasd the full amouat

of
the down payment. Veriton Wireleas v. FCC, Nov. 02-1110, 02-111¢ (D.C. Cir. fled Apr. 8, 2002). See also
Verizon Whreless v. United Swases, No. 2.280C (Cu Pol. CL filed Ape. 4, 2002) (sccking damages).
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FEDERAL mml?nﬁé'z%ons m Ede.LQ

Washington, D.C. 20554
In the Matter of )
Alee é:cumu Communications ; File No.
L )
Cellul?t Radiotelephone Station KNKN271 ; RECEIVED
To: Th;:‘Commiasion mﬁ;:fmz
OPRCT OF N sEORETARY

CATI w

-

Alee cellular Communications (“Alee™), by its attomeys, pursuant ta Section 1.115 of
the Commisaion’s rules, hereby submits this Application for Review of the May 30, 2002, letter
of the Wireless Telecornmunications Bureau (“Letter™) conceming the celular rzdjon:lcphonc‘
license held by Alee for New Mexico 3 RSA, Market $55A, call sign KNKN271. A copy of the
Letter snd the Burcau's May 31, 2002 public notice of this action are attached hexeto
(Atachment A).

The Commission revoked Alee's initial license for KNKN27E in 1997, bat Alec has
continued to operate the facility pe.nding the outcome of appeals.’ In 2000, during the appeal
process, the Wircless Telecommunications Bureau grasted s license renewal application which

Alee submitted. The Bureau granted the renewal without condition and the grant became final

ks

' Algreg Callular Bogincering, Memorandum Opinion and Order, 12 FOC Red 8148 (1997) (“Algreg I™),
pet. for recon. denied, Memorandum Opinion and Order and Order on Reconsideration, 14 FOC Red
18524 (1999), aff'd, Adee Callular Communications v. POC, No. 99-1460 (D.C. Cir. Jan. 30, 2001). pet.
Jor rehearing danied (D.C. Cir. Agx. 5, 2001), cert. denied, 122 S. CL. 344 (Oct. 9, 2001) (collectively

“Algreg Proceeding™).

&
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40 day; Iater. The Bureau now is attempting to revoke this valid renewal authorization without
fol'lgvgbhg the procedures set forth clearly in the Communications Act and the Commisgion's
mlu Alee hereby requests that the Commission review the Bureau's action, acknowledge tha
the Buroan has granted Alee’s reaowal spplication for KNKN271, snd either reintate Alec's
renewa! agthorization or, if the Commission secks to modify or revoke Alee's renewal
authorization, provide Alee with appropriste notice, en oppostunity to respond, and a right 1o a
huﬁné if necessary.
Bac) : 1

Alee was onc of several participants in a lotiery for certain cellular RSA miarkets,
pursuatt to which it won New Mexico RSA-3 (hercinaficr “NM3"). Prior to the lottety, Alee
had entered into a mutal contingent risk-sharing agreement which allowed signatories the right
to receive income and sales proceeds from any party to the agreement whose RSA. application
was grantod. The Common Carrier Bureau subsequently found that these agw:mr.n'ts violated
the Commission's rules, including the rule that prohibited partial setiements among nonwireline
RSA applicants. In 1991, the Bureau dasignated for hearing all of the applications and licenaes,
including :ﬁuee's license, of those Who had participated wn the risk-sharing agreement at the time
applications were filed” In addition, the Bureay ordered Alee to show cause Why its license
should not be revoked for alien ownership and lack-oftandorallegations.

The Comrnission ultimately concludedthat the risk Sharing agreement was not a basis for

denial Of the Algreg Proceeding applications or for the revocation of licenses, including Alee’s

NM3 license. In addition. the Commission determined that Alec’s violation of the alien
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‘ownership rules did not provide  basis for revoking Alee’s license. However, the Commission

determmed that Aleo’s lack of candor with regerd to the alien ownership issuc warranted
revoéaﬁm of Alee’s NM3 license.?

Alec appealed the Commission’s decision to the U.S. Court of Appeals for the District of
Colnmbm. On January 31, 2001, the Court of Appeals affimned the Commission's decision to
xevoké Alee’s license for lack c_:f candar.® Alee petitioned for rehearing, but the court denied that
peunon in April 2001.° The United States Supreme Court denied Alee'ls petition for writ of
cauomn on October 9, 2001.% -

In the interim, on September 8, 2000, Alec filed an application for renewatl of its license
for stanon KNKN271 (File No. 0000216499). On October 12, 2000, Alee suﬁple.mcmed_ its
ranewai application to inform the Commission t.haf. it was a party o the Algreg Proceeding and

that its case was pendmg for review at the U.S. Court of Appeals.” The Burcan granted the

. renewal gpplication on December 4, 2000, without any conditions. This grant of renewal

appeared on public notice on December 13, 2000 (copy attached hereto as Attachment C).

3 Algreg 1, 12 PCC Red ot 8170, 1 51. ‘

‘Alee Czﬂuln'Comlmmcmm v. PCC, No. 99-1460 (D.C. Cir. Jan. 30, 2001) (“Alee™).

3 Alee, N6, 99-1460 (D.C. Cir. Ags. 5, 2001).

¢ Alee Cellular Communications v. FCC. 122 $. Cx. 344 (2001).

T Letter fmm Drinker Biddle & Reath LLP, to Secretary, Pederal C?'lm.nunicat_im.s Ct?mnﬁision, dated
Oct. 12, 2000 (copy attached hereto as Attachment B). Thbe-application was submitted through the

Commissitn’s ULS system, which allows for only minimal rosponses and does not provide opportunity to
attach exhibits. :

-3
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Apccgrdingly, the Bureau's action granting repewal of Alee’s NM3 license without oondi&om
becmﬁnal on January 22, 2001}

Now the Bureay, in its Latter undar review here, is dealing with post-appeal procedural
nmnm (integ alia, providing Alee with spec:al tzmpomy authority to operate for up to 180 days

or until another licensee is in place), without agy meption of the fact that the Buresu has renewed

Alee’ a hoensed for NM3 for a new term ending on October 1, 2010. The Bureau is ignoring ita

mnewal of KNKN271, but in doing 30 is violating Alec’s due process rights and the
Comnnmon 8 rules and precedents.

‘The renewal grant was a pew Commission suthorization. This new authorization is.
indepeﬁdmt ofAlee’s IitH license and the Commistion’s revocation thersof, because when the
Bureau granted the renewal, it placed no conditions on D action. NO Commission precedent
suggests that an unconditional renewal authorization automatically is revoked if a prier
revocation (f an initial license, on appeal at the time of remewal, becomes "'final’" after the
renewal grant. The Bureau cannot simply ignore an suthorization that became final and was not
subject to any conditions. The renewal effectively acts as & new license. In order to revoke that
valid license, an entirelynew revocation process must begin.

The VEry terms of the Act make it clear that a licensee is grantsd an authorization only for
the tezm OF that authorization and that my new grant, whether by renewal or otherwise, is &

completely separate authorization. The Act provides in Section 301 that “no ... license shall be

constnwd to create any right, beyond the terms, conditions, and periods of the license” Section

3 Afier the Bureau's repewal, tthommmlonlULSDanbueconmuﬂymwddeeecmwd
application for KNKN271 wugramedonDecembet4 2000, for a term ending on October 1, 2010. Ses

Attachrment D.

-4.
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30901) provides that “{tJhe station license shall not vest in the licensee any right to operate the
station nor mny right in the uac of the frequencies designated in the license beyond the term
tbetu;)f.” The Supreme Court also has made clear that an initial license and  renewal are totally
separate authorizations. In FCC v. Sanders Bros. Radio Station, the Court stated: “Licenses are
limited to 3 maximum of three years’ duration, may be revoked. and need not be renewed. Thus
the channels presently occupied remain free for a new assignment to another licensee in the
intcrest OF the listening public.”” 309 U.S. 470,475 (1940).

By ignoring its action renewing Alec’s liccnse, the Bureau IS attempting to revoke a
license ‘without meeting ita own procedures T license revocation and the procedures set forth iIn
the Administrative Procedure Act ("APA"). The APA states that “the withdrawal, suspension,
revocation, O annulment Of a license is lawful only if, before the institution of agency
proceedings thereof, the licensee has been given = (1) netice by the agency in writing of the facts.
or conduct Which may warmrant the action: and (2) oppostunity to demonstrate OF achieve
compliance With all lawful requirements.” 5 U.S.C. § 558(cX1)(2). Section 312(c) of the
Communications Act states that “[bjefore revoking a license ar permit ... the Commission shall
serve UpON the licensee. permittee, Or person involved an order to show cause why an order of
revocation ...should riot be issed.’”” By not giving Alee the proper notice and an opportunityto
respond to the revocation Of ite renewal license, the Bureau is violating Section 312 oF the Act
and Section 558(c) of the APA.

The Commission has recognized the need to give: a licensee proper notice and
opportunity to respond when modifying a license, an action far leas harsh than revocation. For
example, the Wireless Telecommunications Bureau authorized Grand Trunk Western Railroad

47US.C. § 312(c); see also 47TCFR §§ 191,192




ry

Cohé::micaﬁonz Department (“Grand Trunk™) to operats a Multiple Address System (“MAS
in the Toledo, Ohio area, and the authorization became final. The authonzmon did not inclu
cemm engineering conditions required by an arrangement between the Unitad States and Canaq
concemng frequency use near the Canadian border. The Bureau found that Section 1. 87(s) «
the Cmnmuuon 8 rules required that before the Commission could modify the license to impo«
the reqmred conditions, Grand Trunk had to be given notice and an Opportunity to protest.’
MOdlfymg Grand Trunk’s authorization is a far less drastic action than the Commission’

ancmpted revocation of Alee’s renewal grant, and yet the same Bureau did not give Alee thy

_mquued notice and opportunity to respond.

Tbe Commission must use tho same set of procedures in the treatment of similarly
sxtuated hcensees Y Although Grand Trunk and Alee arc pot identically situated, A.lce is subject
to the most severe Commission enforcement, revocation, and therefore should be given at least
the aame nghts as Grand Trunk. Revocation is, after all, the most drastic mod:ﬁcﬁhon of an

auﬂnonzauon .

In Lu-erue Comrmunications Services, Inc. B the Cominission dealt with a situation in

- which the ‘Wireless Telecomxnnmcaum Bureau had licensed to Paging Systems, Inc. “PSI™M

fmqmncxes that were subject to an application for review bv a prior annlicant whasa mmliaesin
for the ume frequencics had been dismissed. The Bureau licensed the frequencies to PSI

without condmonmg the licenses on the outcome of that application for review, and the grants

¥ Grand Trunk Western R:nlmd Communications Department, Memorandum Opinion and Order, DA
02-989, at § 6 (released May 1, 2002).

n See_Maiceﬂ Telecom Plus, Inc. v. PCC, 815 F.2d 1551, 1555 (D.C. Cir. 1987).

12 19 POY Rod 27121 21704 € A0 s18n0n
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bacamg final. Noting that conditions should have been put on the licenss, the éommisaia::
modnﬁed PSP's licenses by giving PSI unassigned spectrum aﬁd reclassifying the contested
ﬁequenues as unassigned pending the outcome of the application for review."? The
Com:mmon, acting under its authority in Section 316 of the Act, decided that it was in the
public interest for the licenses to be modified becausc of the Burean's eror. The Commission
did not sevoke the licenses because of ita failure 1o propedy condition the authorization, bt
instead provided PST with other (6vidently, comparsble) frequencies.

‘These two cases demonstrate that when the Commission issues an authorization that
becomes final and then later determines that such action was in emor, the Commission cannot
ignore its action. Instead, the Comumission must provide the recipient Of the authorization with
notice of what the Commiesion intends 10 do and en opportunity t0 respond. The Bureau’s May

30, 2002 Letter does Not even mention the Bureau’s grant of Alee’s renewal application for

KNKN271.

."u.a'[iab.

1 47 US.C. §316(aX1) states: “Any station license or construction permit may be modified by the
Cornmission ... if in the judgment of the Commission such action will promote the public intercat,
convenience, and neceasity, or the provisions of this Act or of any treaty ratified by the United States will
be more fully complied with. No such order of modification shall become final until the holder of the
license or permit shall bave been notified in writing of the proposed action and the grounds and reasons
therefor, and shall be given reasonable opportunity, of at least thirty days, to protest such proposed order
of modification.”

-7 -
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R)rlhefomgmngmmns AleeherebytequesuthatﬂxeComionmvwwchmau:
May 30 2002 Leuier and acknowledge that the Bureau hes repewed Alee’s hcenae fou
KNEKN271. [If the Commission decides D go further and attempt » modify or revoke such

anthorization, it first must provide Alee with appropriate notice and an opportunity 10 respor @

Respectfully submitted,
ALEE CELLULAR COMMUNICATIONS

By: .
Philip J. Mause
Howard M. Liberman
| DRINKER BIDDLE & REATH L1P
. 1500 K Street, NW
Suite 1100
Washington, DC 20005
(202) 842-8800

Its Attormeys

July1, 2002

'* The Bureau’s public uotice of its May 30, 2002 Letter, ivcluded in Attachment A hereto, also sets forth
procedires for new applications for the geographic area covered by KNKN271. Alec suggests that the .
Commission defer the processing of any such applications vatil the Commiission deals with the matters
niledinthhﬁpplimmfarl{ewcw
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Federal Communications Commission
Washington, D.C. 20554

i 1]
.

o
— e .

May 30, 2002 )
AleeCellularCommmluﬁons
643 Weast Litt '
§msc 25 brive

In accordance with its decision in In ro Applications of ALGREG Cellular Engineering,
et at, Memorandum Opinion and Order, 12 FCC Red 3148, 8172-8181 (1997) (4igreg 1), pet.
for recan. denied, Memorandum Opinion and Order and Order on Reconsideration, 14 PCC Red
18524, 18533-18535 (1999) (4igreg II), aff'd, Alee Cellular Comnmunications v. FCC, No. 99-
1460 (DC.Cir Jan 30, 2001), pet. for rehearing denied (D.C. Cir. Apr. 5, 2001), pet. for writ of
cect. denied (S.Ct Oct. 9, 2001), the Commission has revoked the Cellular Radiotelephone
Sexvicelicense held by Alee Cellular Comxmmxcanons (Alee) for the New Mexico 3 RSA,

.~ Market 555A (NM3), call sign KNKN271.

Pummntto Sections 4(i) and 309(f) of the Commumications Act of 1934, as amended, 47.
US.C. §§ 154(3), 309(£), and section 1.931 of the Commission’s nules, 47 CF.R. § 1.931, we
hereby grant on ouf own initiative special temporary suthority (under call sign WPUY978) to
Alee to.continue to operate its existing cellular facilities in the NM3 RSA for ths lesser of 180
days fram today, May 30, 2002, or60day: following receipt of written notification from a new
licenses suthorized to provide service in any part of Alee’s current cellular geagraphic service
area (COSA) in the NM3 RSA. Becausc Alce currently has'subscribers in the NM3 RSA (bascd
cnmﬁunmﬁonprevmuslypmudedmus),weﬁndcbaxuh in the public interest to grant STA to

' Aleembjectiocmmeondmons,lnurdemotto unduly disrupt the sarvice relied upon by these

subscribers and to permit an orderly transition for such subscribers, as well as to provide Alee
mthan:oppoﬂunuywm:kemgemmtswdisconhnueiu opcmuon.nnﬂnNM:’oRSA.

_The grant of STA is subject to the following conditions:

1.- Alee is not permitted to solicit or add new subscribers in the NM3 market while it
is operating under the grant of STA.

2. Ales shall provide written notice to each of its subsm'ben at least 30 days prior to
permanently discontinuing service.! -

3. A.ﬁartheexpuaﬂonofthc STAorm.ytenewaIsorextenmonthcreof.Aleewﬂlm
Jonger be unhonudtopmvxdeﬁxrd:ermce andshallwucmyandull
operations fn the NM3 market.

1 "Alee shall also provide a copy of such notice to the Commission.

(r



Alee Cellular Communications
May 30, 2002
— Pngez’__ofz

4. Atsuch tims uAIeeahnllceas'eopmtionsintheNW'mkct, Alee shall notify
the Commission and shall provide the date upon which its operations ceased.

5. The Commission may terminate or modify the STAin its discretion IN furtherance
of the public interest. .

The STA is subject to renswal or extension upon application by Alee in accordance with the
Commission"s rules. The Commission will evaluate each renewa! or extension request upon its
merits and in light of the public interest factors associated with the request at the time of filing,

'If you have any question, please contact me at 202.419.0609.

@:W%m

Commercial Wireless Division
Wireless Telecommunications Bureau

)

cc: Phﬁip J. Mause
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f¢ PUBLIC NOTICE

Fed.nl Communications commlulon

M5 1278, BW, - _ News Nedie udorwation 191 4730008
Washington, D.C. 20854 LT
- DA 03-1294
May 31, 2002

WIRELESS TELECOMMUNICATIONS BUREAU IMPLEMENTS REVOCATION OF
CI:IL‘ULARCAIL&GN KINKN271 (NM3 RSA); PHASE XTI UNSERVED AREA
AFFLICATION RULXS TO BE APPLIED

. Tho Wireless Telocommunications Bures (Bm)hsmplamated&e&:nm!uion s
revoation of cellular call sign KNKN271, hddbyAlechtnhrCommnmcmons(Alm)ﬁarthe
NemewJRSA,MAMSSSA(!M). This action was takes pursuant to the Commission’s
order in In re Applications of ALGREG Cellular Engineering, et ol., Memcrandum Opinion and
Order, 12 FCC Red 8148, 8172-8181 (1997) (Aigreg D), pet. for recon. denied, Memorandion ..
Op!nian and Order and Ordtr on Reconsideration, 14 FCC Red 18524, 18533-18535 (1999)
(Algngﬂ), st 4, Ales Cellular Commmmications v. FCC, No. 98-1460 (D.C. Cir. Jan. 30, 2001),
pet. for rehearing denied (D.C: Cir. Apr. §, 2001), pet. for wrt of cert. denied (S.CL Oct. 5,

2001).

) : mnmuﬂwhummedlpmaltanpamymﬂwmymﬁeetownhmebopﬂom
cellular system in the NM3 RSA for the lesser of 180 days from May 30, 2002, or 60 dxys
following receipt of written notificstion from & new licensee anthorized to provide service in amy
Mdﬂulmmlymtbundcdhdugeogtphcmauummmm

. Pursuant to section 22.549(b) of tho Commissions rules, 47 CFR. § 22.949(b), the area
prwhulyhmedwuaemxdcaﬂmm?lhmmbjeatothemncdhnr
. unsetved ares application rules coatained in Part 22 of thie Commission’s rules. Specifically,
dmﬂn?hu!mmdmﬁmmpﬁdmmwmumyﬂem
spplitation under saction 22.949(b), and we invite them to do so0. Amy such application must
Mmypmmyuﬂnﬁudmﬂmygwglphxcuﬂwm(mwwommm
NM3 service area for systems operating on cellular channel block A. Phase I unserved ares
applitations may propose ooty one CGSA per application, and may propose de minimis and
contract service area boundary (SAB) extensions. Any mustually exclusive Phase IT applications
fortliamnhtwmbeptmmedmmrdmcewnhswtionnln of the Commission’s rules,
47C!'.R.§ZZ.IBL

Porﬁmhumfommm plmcomlcuhymmsnzozﬂtom

(=
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On bebualf of Ales Calllar Commanscutions ("Applicanr™), we submiting
MMMD&WWMN‘%Q '
Sepmenber £, 2000, for call sigs KNEN271 (CApplication™). The AppHontian was
_M*bhﬁh‘lwwmm}uww
Section 1.913(b) of the Coraalasion’s rules, 47 CFR, § 1.913(b), The aloctranio foon
'thﬁqpﬁuﬂmbm@dﬁ:‘ﬂu i nﬂ:: )

. i infoomation or
sxpimnstory exhibit. . . ® “

ULS restriots Sexibility in providing sddidonal Information with
sppiicatient. Spucifically, Apphioesi b1s 5ot had ca cpperuiziy 8 respond o Quertion
udmmmmni.h—m«mmmum
uw.hmmmwumwhm-iccnmm.ﬂ.
1amugumm»m (Dirtrict of Columbia Circuic) Case Nu. $8-1460
Applicant £ 4 party 0 dockwt as the eppelleat, and Boanaes
Cormniagos docknt e Py inhe

Ploase stamp s recoived the sdditional copy of this Ming 2ad reum & to our

ocurier
: ' | Vary wuly yours,
N PP Bules e
m’ . _ John P, Banksox, fz.
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F& PUBLIC'NOTICE

FEDERAL COMMUNICATIONS COMMISSION News Medis Information (202) 418-0500

)

445 12th Streel, S.W,, TW-A223 Fax-On-Demand (202) 418:2830
Wumm DC 20554 o internethitp:/iwww.foc.gov
Report Number: 721 Date of Report: 12/13/2000
Wireloss Telecommunications Bureau
Ske-By-8ite
Action

Below s l'ﬂsﬂng of applications that have been scted upon by the Commission.

) Al - Aurs! Interclty Relay

File Number :  Action Date _Call Sign Applicant Name Purpose Action
0000222404 = 12/08/2000 WPQYB8? KUTE inc. AM G
AS - Aural Studio Transmitter Link
Fie Number Action Date Call Sign Appilcant Name Purposa Action
0000258856 12/05/2000 Marx, Rose A AM D
0000283792 12/068/2000 WLG372 Tele-Media Compary of Vermont, L_1.C, CA .G
0000283793 12008/2000 WLL218  Tele-Media Company of Vermont, t.L.C. CA G
0000283794 - 12/06/2000 WLL223 . Tele-Media Company of Vermont, L.LC. CA G
0000285318 : 12/07/2000 WPQWE3S Grand County Wireless Inc cA G
0000164084 - 12/06/2000 WHG272  SOUTHERN UTAH UNIVERSITY MD G
0000207668 1203/2000 WMG218  SOUND BROADCASTING LLC MD D
0000260905 : 12052000 WLF842 Cltadel Broadcasting Company MD G
0000204548 : 12/03/2000 HOLIDAY BROADCASTING CO NE D
0000284071 = 12/0572000 WPAY733  Dakota Circda Tind Ine NE &
0000250815 | 120522000 Dowdy & Dowdy Partnership NE D
0000262626 : 12/08/2000 WPQY@98 Kasa Mok Ka Pewa Brosdcasting, inc. NE G .
0000263308 ' 12/04/2000 WPQYS68 Midwast Radio Network LL.C, NE G

' Page 1 l
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0000251538

12/07/2000

Flle Number Action Date Cell Sign Applicant Name . Purpose Action
0000227140  1207/2000 KNKQ283  EASTERN SUB-RSALP. AM o
0000227143  12/07/2000 KNKNABD  WASHINGTON RSA NO. 8 LIMITED PARTNERSHIP AM @
0000236837  12DB/2000 KNKNBJO  NORTH CAROUNA RSA 1 PARTNERSHIP MD G
0000211188  12/07/2000 KNKNS19  GTE WIRELESS OF THE SOUTH INCORPORATED RM G
0000211277 12/07/2000 KNKNBSS8 = TEXAS RSA 10B3 LIMIYED PARTNERSHIP RM @
0000211283 12/07/2000 KNKNE0B  GTE MOBILNET OF TEXAS RSA #16 LIMITED PARTNERS RM 6
0000221085 : - 12/07/2000 KNKAS1T  WWC Midiand License Corporation RM G
0000227485 12/07/2000 KNKN498  GILA RIVER CELLULAR GENERAL PARTNERSHIP ARM G
| 0000227488 12/07/2000 KNKNBO? ~ OKLAHOMA RSA 5 LIMITED PARTNERSHIP RM G
0000227401 J2/07/2000 KNKNS78  OKLAHOMA RSA 7 UMITED PARTNERSHIP RM "0
0000227504 12/0722000 KNKNG4E  TEXAS RSA NO. 2 LIMITED PARTNERSHIP RM @
0000227520 120772000 KNKNSE2  SYGNET COMMUNICATIONS, INC. RM G
0000227524 12/0772000 KNKN6SO  SYGNET COMMUNICATIONS, INC. RM @
0000227535 12/07/2000 KNKNE25  SYGNET COMMUNICATIONS, INC. RM G
0000227576 12/07/2000 KNKQ434  Dobson Cefluler Systems, Inc. RM @
0000227562 @  12/07/2000 KNKN711  Dobson Calular Systems, Inc: RM @
0000227598 :  12/07/2000 KNKNESS8  Dobson Celiufar Systems, Inc. RM G
0000229031 = 12/07/2000 KNKNS4S  Dobson Cellular Systems, inc. RM O
0000229075 . 12/07/2000 'KNKN295  Dobson Celluler Systems, inc. RM @
0000229082 12/07/2000 KNKN268  Dobson Celular Systems, the. RM G
0000229080 ; 12007/2000 KNKN4Q7  Dobeon Ceflular Systems, Inc. RM G
0000229084 1207/2006 KNIN441 . WWC HOLDING W.. INC, RM G
0000229120  12/07/2000 KNKN205  Dobson Celiutar Systems, Ins. RM G
0000229138 . 12/07/2000 KNKQ408  ACC Minnesota License LLC RM G
. 0000229142 : 12/07/2000 KNKNS12  ACC NEW YORK LICENSE | LLC RM G
0000229165 | 12/07/2000 KNKN633  ACC NEW YORX LICENSEILLC RM G
0000229283 121072000 KNKNA47  ACC MINNESOTA LICENSE LLC RM G
0000229284 | 1200772000 KNKN375  ACC Minnesots License LLC /M G
(0000231238 ;1200772000 KNKN393  Litchfield County Celluler, Inc. RM @
0000237952 :  12/07/2000 KNKAS17  AT&T WIRELESS SERVICES OF WASHINGTON,INC. RM @
0000208087 & 1200772000 KNKN327  N.E. COLORADO CELLULAR, INC. RO 6
0000212362 © 12072000 KNXNET8  Price Communicaions Wirsless Ui, inc. RO @
0000212354 = 121072000 KNKNE8D  PRICE COMMUNICATIONSWIRELESS V, INC. RO G
(oco0218488: 120042000 KNKNZ74  ALEE CELLULAR COMMUNICATIONS RO G)
CONCHO CELLULAR TELEPHONE CO., INC. WD W

Pgge 28
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STAMP & RETURN
FEDERAL COMMUNCATIONS comMission RECEIVED
, Washington, D.C. 20554 o -
o JuL 11 2002
In the Matter of ) PERAAL SomICATONG Conmaen
D B bt
- Alee Cellular Communications ) ... PFileNo.-" =" ...
- : | ) .
Cellular Radiotelephone Station KNKN271 )
- o y . -
To: The Commission
'r. P 11 W

Alee Cellular Communications (“Alee™), by its attomevs. hershv mmhmits shis

Supplement 10 the Application for Review it filed with the Commission en July 1, 2002, Alce's

Application for Review asks the Commission to review the May 30, 2002, Jetter of the Wireless
Telecom;mmicaﬁonc Bureau (“Letter’”) concerning the cellular radiotelephone liccnse held by
Alee for New Mexico 3 RSA, Market 5554, call sign KNKN271. '
Tjie purpose of this Supplement is to—?ring to Comﬁission’s attention, in the context of
Ales’s Application for Review, a Commission decision released o July 3, 2002. In that
decision, ;S'zar Development Group, Inc. (PCC 02-190), the Commisaion stated, at paragraph 7:

Previously, the Commission has held that its databases are sn unofficial,
sccondary source of information that “in a few instances may not agree with the
pimary source (e.g, the station authorization, applicetion, petition for
rulemaking, etc.).” Theso catlier decisions relied in Iarge part on subssction (e) of
Section 0.434 of our rules, which provided that electronic databases were
wofficial sources of information. . . . However, subsection 0.434(e) was deleted
in 1998. Forther, in- 1999 we adopted Section 1911 of the rules, which

- establishes the files comprising the Wireless Telocommunications Burean’s
Universal Licensing System as the official records for stations in the Wireless
Radio Services. . . . [Foomotes omitted! '

A




B

As pointed out in Alec’s Application for Review, at note 8, from the time the Wireless

-rexecémmuniuuom Buresu granted Alee’s rencwal of license application for KNKN271 in
_Docember 2000 the Com:mum 8 ULS darabase consistently specified that the Bureaur granted

Alee’ sreucwal application Tor KNKN271 in December 2000 and that the expiration date for

RNKNZH October. 1, 2010. A printout from that database was mcluded with Alee's

Apphcmon for Review as Attachmmt D.
'Ihua as the Commission stated just last week in Srar Developmem Group, Iric., the ULS
is the oﬁicul record for the Wueless Radio Services; therefors, the Bureau's grant of Alee's

renewal of license application and the new license expiration date of Octoben1, 2010 established
by that renewal became Official Commission actions because Of their inclusion in the

commiSSion’SULS databasc. Indeed, those dates evidently have remained In the ULS database
officialrecord for mere than 18 months.

A further point: Alee pointed out in its Application for Review that the new authorization
the Burean issued upon grant OF Alee’s rencwal application in December 2000 included NO
condition with regard B the then-pending Algreg proceeding. A copy of that authorization i
attached hereto. Note that it does contain the nommal conditions the Bureau regulafty includes
with such authorizations, but NO special condition with regard 1 the Algreg Proceeding,




. Therefore, for the reasons stated herein and in Alee's July 1, 2002 Application for
Rewew Alee mquem that the Comm.tmon review the Bmau s May 30, 2002 Letter and

acknowledge that the Burean has renewed Alee’s license for KNKIN271 for 2 term that ends op
Octobu 1,2010.

" Respectfully submitted,
ALEE CELLULAR COMMUNICATIONS

thth Mause

Howard M. Liberrnan

DRINKER BIDDLE & REATH LLP
1500 K Street, NW

Suite 1100

Washington, DC 20005

(202) 842-8800

Its Attorneys
Tuly 11,2002
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